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TAX 
 
Treasury and IRS Release Proposed 
Regulations for Section 965 Repatriation 
Tax and Section 199A Business Income 
Deduction 
 
Key Points: 
 The section 965 proposed regulations address a 

one-time transition tax on untaxed foreign 
earnings of certain foreign corporations owned 
by U.S. shareholders. 

 Among other changes, the section 199A 
proposed regulations clarify rules about using 
multiple non-grantor trusts under section 
643(f) and when more than one entity can be 
combined for 199A. 

 
The Department of the Treasury and the 
Internal Revenue Service recently released 
proposed regulations covering the section 965 
transition, or repatriation, tax under the Tax 
Cuts and Jobs Act (TCJA). The proposal 
addresses a one-time transition tax on untaxed 
foreign earnings of certain foreign corporations  

 
 
 
owned by U.S. shareholders. TCJA currently 
treats these earnings as repatriated and places a 
15.5 percent tax on cash or cash equivalents, 
along with an 8 percent tax on the remaining 
earnings.  
 
The Treasury and IRS also released proposed 
regulations covering the section 199A business 
income deduction. The proposal clarifies the 
rules about using multiple non-grantor trusts 
under section 643(f). Under the proposal, trusts 
that are “formed or funded with a significant 
purpose of receiving a deduction under 199A 
will not be respected.” In addition, the 
proposal also limits the exclusion to trades or 
businesses with an individual or partnership 
that receives income from symbols associated 

 
This Week in Congress 
 
 House – The House is in recess until September 4. 
  

Senate – The Senate passed S. 717, the POWER Act and confirmed A. Marvin 
Quattlebaum, Jr and Julius Ness Richardson to be United States Circuit Judges for 
the Fourth Circuit. 

 
Next Week in Congress 
 
 House – The House is in recess until September 4.  
 

Senate – The Senate may consider H.R.6157, the DOD-Labor-HHS-Education 
Appropriations Act of 2019. 
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with the individual’s identity, or receives fees or 
income from media appearances. In regard to 
section 168(k)(2)(G), the proposed regulations 
provide that the additional first-year 
depreciation deduction is allowed for both 
regular tax and alternative minimum tax (AMT) 
purposes. The amount of additional first year 
depreciation deduction is dependent on the 
unadjusted depreciable basis of the property for 
AMT purposes.  
 
Upcoming Guidance and Regulations 
 
Key Points: 
 SALT regulations are expected any day, 

likely to limit workarounds states have 
developed. 

 Global Intangible Low-Taxed Income 
(GILTI) regulations are expected to be 
released in late August or early September, 
along with Section 163(j) regulations that 
address international interest limitations. 

 A rewrite of Reg. Section 1.904(1)-(6) is 
expected to be released in late September or 
early October. 

 A set of proposed regulations for the Base 
Erosion and Anti-Abuse (BEAT) and the 
Foreign Derived Intangible Income (FDII) 
will be released by the end of October or in the 
beginning of November. 

 
Treasury has sent the SALT regulations to 
OMB that appear designed to limit charitable 
credit regimes some states have developed as a 
workaround to the $10,000 limit imposed in 
TCJA.  Those SALT regulations should be 
issued any day.   
 
Moreover, staff has suggested they are well on 
their way on several key guidance or regulations 
projects underway as a result of the TCJA, 
including the following timetable: 
 GILTI (Sec. 951A) – Likely focused on 

basic operational and application issues, 
possibly released in late August or early 

September, which will include guidance 
on how to compute GILTI liability.  

 Sec. 163(j) - Section 163(j) regulations 
for domestic and international interest 
limitation could be in a combined 
package in early September.  

 Foreign Tax Credit Limitations (Reg. 1.904-
1 through 6) – Treasury is also updating 
foreign tax credit baskets to add the 
two new baskets and may adjust 
allocation rules in a proposed regulation 
package that could come in late 
September or early October.  

 BEAT/FDII/Hybrids - It is expected 
that a set of proposed regulations for 
the Base Erosion and Anti-Abuse Tax 
(BEAT) and the Foreign Derived 
Intangible Income (FDII)/hybrid rules 
by the end of October/early 
November. 

 
Senate Finance Committee Clarifies 
Congressional Intent of Certain Provisions 
in Tax Cuts and Jobs Act (TCJA) 
 
Key Point: 
 Senate Finance Republicans send letter to 

Treasury and IRS calling for guidance on Sec. 
13302, Sec. 13307, and Sec. 13204, that is 
consistent with congressional intent. 

 
On Thursday, Senate Finance Committee 
Chairman Orrin Hatch (R-UT) and Committee 
Republicans sent a letter to U.S. Treasury 
Secretary Steven Mnuchin and Internal 
Revenue Service (IRS) Acting Commissioner 
David Kautter calling for guidance that aligns 
with the congressional intent of H.R. 1 Sec. 
13204, qualified improvement property 
expensing; Sec. 13302, the net operating losses 
deduction; and Sec. 13307, sexual misconduct 
settlement deduction. The letter also notes that 
there is a need for a technical correction, 
specifically in eliminating the separate 
definitions of qualified leasehold improvement, 
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qualified restaurant, and qualified retail 
improvement property and providing a new 
single definition of qualified improvement 
property. The letter states: “We send this letter 
to provide sufficient clarification so that any 
guidance that is issued related to sections 
13204, 13302, and 13307 of H.R. 1 (Pub. L. 
No. 115-97) and the Internal Revenue Service’s 
enforcement of them reflects the Congress’ 
intent.” This language reflects a longstanding 
tradition that Treasury will enforce the law as 
intended if the tax-writing Chairmen (and 
sometimes Ranking Members) wrote Treasury 
to enforce the law as if the correction had been 
made. This letter is a step toward that 
possibility, though Treasury/IRS would still 
have to announce that they are enforcing the 
provisions as intended, which has not occurred 
yet.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201. Nick 
Karellas, Henry Homans, and Ryan Schnepp 
contributed to this section. 
 
FINANCIAL SERVICES 
 
Upcoming Hearings and Events 
 
August 21 
 
Russia Sanctions: The Senate Banking 
Committee will hold a hearing entitled “Russia 
Sanctions: Current Effectiveness and Potential 
for Next Steps.” The witnesses at the hearing 
will be: Sigal P. Mandelker, Under Secretary of 
Terrorism and Financial Crimes and Deputy 
Secretary (Acting), Department of the Treasury; 
Christopher Krebs, Under Secretary for the 
National Protection and Programs Directorate, 
Department of Homeland Security; and, 
Manisha Singh, Assistant Secretary, Bureau of 
Economic and Business Affairs, Department of 
State. 
 

Financial Literacy: The Senate Health, 
Education, Labor and Pensions (HELP) 
Committee will hold a hearing entitled 
“Financial Literacy: the Starting Point for a 
Secure Retirement.” 
 
August 22 
 
FEMA Nomination: The Senate Homeland 
Security and Governmental Affairs Committee 
will hold a hearing to consider the nomination 
of Peter Gaynor to be Deputy Administrator of 
the Federal Emergency Management Agency 
(FEMA). 
 
August 23 
 
SEC, CFPB, Export-Import Bank 
Nominations: The Senate Banking Committee 
will hold an executive session to vote on the 
following nominations: Ms. Kathleen Laura 
Kraninger, to be Director, Bureau of 
Consumer Financial Protection; Ms. Kimberly 
A. Reed, to be President of the Export-Import 
Bank; Mr. Elad L. Roisman, to be a Member of 
the Securities and Exchange Commission; Mr. 
Michael R. Bright, to be President of the 
Government National Mortgage Association; 
Ms. Rae Oliver, to be Inspector General, U.S. 
Department of Housing and Urban 
Development; and Dr. Dino Falaschetti, to be 
Director, Office of Financial Research, U.S. 
Department of the Treasury. 
 
September 17 
 
Credit Access: The Consumer Financial 
Protection Bureau (CFPB) will hold a 
symposium entitled “Building a Bridge to 
Credit Visibility.” 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Alex 
Barcham and Rebecca Konst contributed to the articles. 
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HEALTH  
 
CMS Issues New Guidance on Step 
Therapy for Part B Drugs 
 
Key Points:  
 The Centers for Medicare and Medicaid 

Services issued new guidance for Medicare 
Advantage plans providing an option to use 
step therapy for Part B drugs.  

 This change is expected to increase plans 
negotiating power and bring shared savings for 
Medicare and beneficiaries. 

 
On August 7, the Centers for Medicare and 
Medicaid Services (CMS) issued new guidance 
permitting Medicare Advantage (MA) plans to 
use step therapy for Part B drugs beginning 
January 1, 2019. The use of step therapy must 
be part of a “patient-centered care coordination 
program.” Bringing negotiation to Medicare 
Part B is part of President Trump’s blueprint to 
reduce prescription drug costs.  
 
The private insurers who offer MA plans will 
be able to negotiate with manufacturers for 
rebates or discounts on Part B drugs which are 
administered in a physician’s office or 
outpatient clinic. Commercial insurers are 
typically able to negotiate discounts of 15 to 20 
percent on the same drugs Part B has to 
purchase now at full price. The use of step 
therapy is expected to increase the negotiating 
power of MA plans to get better value for Part 
B treatments. MA plans will be required to pass 
half of any savings on to beneficiaries which 
should result in lower premiums.  
 
Department of Health and Human Services 
Secretary Alex Azar said “President Trump 
promised better Medicare negotiation and 
lower drug prices for the American people. 
Today we are taking an important step in 
delivering on that promise.” This sentiment 
was echoed by CMS Administrator Seema 

Verma who stressed “plans can use private-
sector tools to drive down the cost of 
expensive drugs while also offering new care 
coordination and drug adherence programs.” 
 
MA plans that choose to institute step therapy 
January 1, 2019 will need to explicitly inform 
enrollees through the Annual Notice of Change 
and Evidence of Coverage documents. Patients 
will have the option to select a different plan if 
they do not want to participate in step therapy. 
These MA changes will only apply to new 
prescriptions, not to those already on a specific 
drug. Beneficiaries will also be able to ask for 
an exception to the step-therapy process. As 
noted, step therapy must be coupled with care 
coordination such as discussing medication 
options with beneficiaries; providing education 
on medications; and improving beneficiaries’ 
drug adherence. CMS is considering issuing a 
rulemaking on step therapy for 2020 and future 
years. 
 
The memo sent to MA plans can be read here 
and a fact sheet on the new guidance is 
available here.  
 
Lawmakers Question Economic 
Consequences of Proposed Drug Rebate 
Rule 
 
Key Points:  

 Senator Orrin Hatch (R-UT) and 
Representative Greg Walden (R-OR) sent 
a letter to the Office of Management and 
Budget to encourage careful regulatory 
review of a proposed rule related to drug 
rebates. 

 The proposed rule is still currently under 
review and further details on its content 
will not be known until it is published in 
the Federal Register.  

 
In a letter to Office of Management and 
Budget (OMB) Acting Director Mick 
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Mulvaney, Senate Finance Chairman Orrin 
Hatch (R-UT) and House Energy and 
Commerce Chairman Greg Walden (R-OR) 
called for careful consideration of the full 
economic effects of the Department of Health 
and Human Services proposed rule entitled 
“Removal Of Safe Harbor Protection for 
Rebates to Plans or PBMs Involving 
Prescription Pharmaceuticals and Creation of 
New Safe Harbor Protection.” The proposed 
rule is currently under review by OMB so 
greater details are unavailable, but the 
lawmakers note the title makes it clear “the 
action contemplated could be significant in 
scope, with the potential to dramatically change 
the process by which prescription drugs are 
purchased within the supply chain.” 
 
The letter urges OMB to ensure a robust 
regulatory analysis occurs as the economic 
consequences of the rule could have ripple 
effect across the health care industry. It also 
notes the original submission of the rule to 
OMB’s Office of Information and Regulatory 
Affairs did not designate the rule as 
economically significant. Though that status 
has now changed, the letter emphasized it is 
concerning it was not immediately designated 
as economically significant. The lawmakers 
reiterate that the proposed rule will be a major 
shift in the interactions between drug 
manufacturers which requires careful, robust 
analysis as the proposed rule will change 
regulations that have been in effect for decades. 
The proposed rule may also interact with other 
laws such as antitrust, they note.  
 
The proposed rule has been with OMB since 
July 18, 2018 and is still listed as pending 
review. Read the letter here.  
 
 
 
 
 

Upcoming Hearings and Meetings 
 
August 21 
 
Medicaid: The Senate Homeland Security and 
Governmental Affairs Committee will hold a 
hearing on “Examining CMS's Efforts to Fight 
Medicaid Fraud and Overpayments.” 
 
August 22 
 
Life Expectancy: The Alliance for Health 
Policy will hold a briefing on “Dying of 
Despair?: Understanding Declining Life 
Expectancy in the United States.” 
 
August 23 
 
NIH: The Senate Health, Education, Labor 
and Pensions Committee will hold a hearing on 
“Prioritizing Cures: Science and Stewardship at 
the National Institutes of Health.” 
 
For more information about healthcare issues you may 
email or call Nicole Ruzinski Bertsch or George Olsen 
at 202-659-8201.  
 
TRADE 
 
U.S. and China Continue Tariff Battle 
 
Key Points: 
 The U.S. will impose 25 percent tariffs on 

$16 billion of Chinese goods starting August 
23; China is set to respond equally.  

 The Section 301 Committee is extending 
hearings on the proposed $200 billion tariff 
list in the wake of President Trump’s directive 
to USTR to consider increasing the rate from 
10 to 25 percent. 

 In late August, a Chinese delegation will 
travel to the U.S. to meet with Under 
Secretary of Treasury for International Affairs 
David Malpass and other U.S. officials. 
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On August 7, the U.S. released the final $16 
billion list of Chinese products that will face a 
25 percent tariff starting August 23 (Second 
Tranche of Section 301 Tariffs). China quickly 
retaliated with its own list of 333 products to 
face the same tariff rate; this includes 
chemicals, certain motor vehicles, medical, and 
petroleum products, amongst others.  With the 
implementation of the Second Tranche, both 
countries will have imposed 25 percent tariffs 
on $50 billion of goods from the other.  
 
President Trump has also ordered USTR 
Lighthizer to consider increasing the tariff rate 
from 10 to 25 percent on a proposed third 
tranche of 301 tariffs, which would cover $200 
billion of Chinese goods. As a result of this 
increase, USTR extended its public comment 
deadline. The Section 301 Committee is also 
considering extending the hearing on the tariffs 
to six days because of the large number of 
witnesses. Meanwhile, China has proposed 
retaliatory tariffs on just $60 billion of U.S. 
goods. China is limited by the fact that it only 
imported $129.893 billion in U.S. goods in 
2017 and is running out of U.S. goods it can 
tax.  
 
The White House believes the pressure 
campaign on China is working, as Chinese 
economic growth is slowing and some insiders 
believe President Xi Jinping may have 
underestimated President Trump’s willingness 
to engage in a trade war. However, American 
companies are preparing to face increasing 
backlash from China in the form of non-tariff 
barriers (NTBs). American products have 
reportedly been held at Chinese ports for an 
inordinate amount of time while awaiting 
inspection, permits, or licenses and industry 
sources believe this problem could get worse.  
 
China will send a delegation led by Vice 
Minister of Commerce Wang Shouwen to meet 
with Treasury officials. It should be noted that 

the officials involved in these talks are lower-
level compared to those in previous trade 
negotiations between the countries.  
 
NAFTA Talks Continue Focused on US-
Mexico, Progress Reported 
 
Key Point: 
 Negotiators from the U.S. and Mexico have 

continued negotiations without Canada this 
week; USTR Robert Lighthizer on Thursday 
expressed hope there will be a “breakthrough” 
in the next few days.  

 
Each Wednesday for the past few weeks 
Mexican Economy Secretary Ildefonso 
Guajardo has been traveling to Washington DC 
to negotiate with top U.S. trade officials, 
including USTR Robert Lighthizer. Meetings 
between negotiators have been concentrated on 
auto rules of origin, one of the most significant 
sticking points between the U.S. and Mexico. 
Canada has not been involved in these talks 
and USTR Lighthizer reportedly rebuffed 
Canada’s request to join this week as he 
believes Canada will make more concessions if 
the U.S. and Mexico reach an agreement first.  
 
Sources believe Mexico is using concessions on 
auto rules of origin as leverage on other issues, 
particularly the five-year sunset clause the 
Trump Administration has been pursuing, 
which Mexico opposes. While it is unclear if 
the Administration is willing to abandon the 
sunset clause, the U.S. is reportedly prepared to 
give up or significantly alter a contentious 
proposal that would have increased American 
farmers’ ability to seek remedies when Mexican 
farmers sell seasonal produce at low prices. 
Other outstanding issues remain, including 
investor-state dispute settlement (ISDS) and 
intellectual property (IP) provisions. 
 
Labor issues are also a sticking point in the 
negotiations but are seen as key to gaining 
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Democratic support for a new agreement.  The 
rise of the progressive President-elect AMLO 
has given new hope to negotiators and U.S. 
labor that the two sides will be able to come 
together. AFL-CIO President Richard Trumka 
said “[w]hile I think we’re making progress, 
we’re not near where we need to be on 
enforcement of labor rights.” He also 
supported the Trump Administrations use of 
tariffs, adding: “[s]ometimes what’s good for 
the country may be bad for Joe or Jane in the 
short term but in the long term if it’s good for 
the country it’s good for everyone.” One labor 
provision that has already been agreed to is a 
provision that ensures that automobile workers 
are paid at least $16 an hour. This provision is 
included in the rules of origin chapter. 
 
Trade Dispute between U.S., Turkey 
Continues 
 
Key Points: 
 President Trump tweeted on August 10 that 

the U.S. would be doubling its Section 232 
steel and aluminum tariffs to 20 and 50 
percent, respectively. 

 Turkey responded on Wednesday by 
announcing it will increase tariffs “by 120 
percent on autos, 140 percent on alcohol and 
50 percent on rice… Other products hit 
include nuts, tobacco, cosmetics, plastic and 
paper.” 

 
In his tweet last Friday, President Trump cited 
Turkey’s weakening currency as the primary 
motivating factor for doubling Section 232 
steel and aluminum tariffs on Turkey. This 
Wednesday, Turkey announced it would be 
imposing retaliatory tariffs on U.S. goods. 
Some international trade lawyers believe this 
could be the incident that sparks Congress to 
take action on bills to limit presidential 232 
authority: “[i]t’s one of the more obvious cases 
where it’s hard to argue national security had 
anything to do with it… It seems pretty 

obvious this was punishment, not national 
security.” Senator Rob Portman (R-OH), the 
sponsor of a bill to alter the Section 232 
process by increasing Department of Defense 
(DOD) involvement, tweeted Section 232’s 
“misuse could result in loss of the tool or 
repercussions from other countries. My 
bipartisan Trade Security Act aims to reform 
232 so it’s used in the way it was intended.” 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201. Riyad 
Carey contributed to this section. 
 
This Week in Congress was written by Ryan Schnepp.  
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